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Introduction

The Canadian Environmental Protection Act 1999 is “an Act respecting pollution prevention and the protection of the environment and human health in order to contribute to sustainable development.”  It is further declared that “the protection of the environment is essential to the well-being of Canadians and that the primary purpose of this act is to contribute to sustainable development through pollution prevention.”  The primary focus of the Act is thus on sustainable development, not human or environmental health. 

Review of a wide range of documentation
 shows that, while the Canadian Environmental Protection Act 1999 provides a fundamentally useful framework for the sustained protection of human health in Canada, it does not address the promotion of public health and the health of the environment.  Other limitations exist, for example, its focus on future releases of contaminants, to the exclusion of past releases such as those at the Sydney Tar Ponds.  These limitations will be itemized in the table below. 

Rationale for Improvements to CEPA 1999

Environmental Non-Government Organizations (ENGOs), in their September 20, 2005 letter to the CEPA Review Committee, cited these health-related examples of the need for better environmental protection in Canada:

· record numbers of Smog Days in Canada;

· recent reports documenting the alarming levels of pollutants in newborns and other Canadians, environmental and occupational links to 30 types of cancer, and reports forecasting increasing rates of cancer;

· growing public concern regarding the links between environmental contaminants and the high and increasing rates of learning deficiencies, asthma, birth defects, cancer and reproductive difficulties.

To assist people from the health sector as well as ordinary Canadians in their understanding of CEPA 1999, the New Brunswick Lung Association has assembled the Advisory Table below, based on relevant documentation from Environment Canada, Environmental NGOs and public health organizations. Taking a health perspective, the table provides a concise analysis of the issues needing to be addressed in the revised Act.

Nine Health-related Areas for Improvement: 

The Table identifies nine areas for improvement:


1) primary focus of CEPA

2) precautionary principle

3) pollution prevention / promoting safe alternatives

4) assessments of substances and toxics management 

5) virtual elimination

6) consumer products 

7) public right to know / monitoring 

8) regulatory issues/harmonization/ equivalency agreements 

9) burden of proof: reverse onus

10) authority issues

1.  Primary Focus of CEPA

The Act now reads that its primary focus is sustainable development.  

	Issue/

Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	Healthy Canadians and the ecological integrity of the environment are the means to achieving sustainable development.


	The concept of sustainable development is positive and should be retained.


	Present wording suggests that public health and the integrity of the environment are secondary to achieving sustainable development.


	The primary focus must shift to the protection and promotion of public health and the ‘health’ (ecological integrity) of the environment.

	CEPA needs to recognize the duty to protect the health of Canadians and the environment from past releases of toxic substances, and this should be grounded within the principle of sustainable development.  


	
	Nowhere in CEPA do we find wording which would obligate Canada to take remedial and restorative action on past releases of toxic substances.

This puts at risk vulnerable communities such as the Sydney Tar Ponds and Belledune.
	The introduction of CEPA needs to be changed to read:  The Government of Canada will take preventive and remedial measures to protect, enhance and restore Canada’s environment and apply pollution prevention to mitigate future releases of toxins, in order to promote and protect the health of the environment and public.  All of these measures will be used as a means to achieving sustainable development.


2. Precautionary Principle

Canada is committed to implementing the Precautionary Principle as defined at Rio, “that, where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation.” (CEPA Introduction)   Canada has committed to apply the Precautionary Principle in various international treaties and domestic statutes as well.  

	Issue/

Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	There are many examples of government reticence in taking concrete action regarding identifiable risks to human health. 

(e.g., contaminated blood, contaminated water, addressing climate change.) 

The public is concerned about: 

· increasing pollution rates (number of boil water orders, smog days, etc.) 

· increasing rates of health and developmental problems (learning problems, asthma, birth defects, cancer, reproductive problems)

· species extinctions 


	Canada needs to maintain its positive grounding in the Precautionary Principle.
	The Precautionary Principle is not currently used consistently throughout the decision-making process for controlling CEPA toxics or for the assessment of safety of biotechnology products.

The “cost-effectiveness” wording could be used as a reason to suppress the duty to protect the health of the environment and the public. 

The precautionary principle in CEPA has not been updated.


	The Precautionary Principle must be used consistently in the categorization, assessment and management of toxic substances and in the assessment of safety of biotechnology products.

Remove the word “cost-effective” from the paragraph, and add another sentence: “In the application of the precautionary principle and principle of prevention, measures should be cost-effective.”

Update the precautionary principle to include the duty to take action for public health and environmental protection.


3.  Pollution Prevention / Promoting Safe Alternatives

The Preamble of CEPA states that pollution prevention is “a national goal and the primary approach to environmental protection”.  Governments and companies around the globe have embraced pollution prevention techniques because they lead to reduced costs and liabilities and healthier populations. However, in Canada, our non-regulatory pollution prevention approaches are rarely used.

	Issue/

Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	Pollution prevention provides the basis for protecting the environment and human health.  

National Pollutant Release Inventory data indicates that in 2005:

· Large amounts of pollutants were still being released to the air, water, and land and injected underground. 

· Releases and transfers of toxic chemicals continued to increase.  

· Facilities were making little or no progress in reducing pollution.


	This is a strong focus which should be maintained.

Wording relevant to pollution prevention is prominent throughout CEPA.
	To date, activities under CEPA have focused on pollution control rather than pollution prevention.

In Canada, government and industry have implemented efforts to control pollution, which are most often based on voluntary measures.  Perhaps not surprisingly, the volume of dangerous chemicals released into the environment has continued to increase.

Under CEPA 1999, pollution prevention plans are non-regulatory tools.  This limitation is compounded by jurisdictional inconsistencies in the application of the Canada Wide Standards approach to pollution prevention. 
	Improvements to the implementation of the pollution prevention provisions in CEPA would serve to better protect environmental and human health, leading to cleaner air, waters and lands.

The review should determine current barriers to Canadians to using pollution prevention strategies, and make recommendations to overcome those barriers.




3.  Pollution Prevention / Promoting Safe Alternatives (continued)
	Issue/

Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	Those parties releasing toxic substances to the environment can be required to prepare and implement pollution prevention plans to minimize or eliminate the environmental and human health risks posed by these substances.

In 2005, only five Pollution Prevention plans were completed in Canada.


	
	
	The CEPA Pollution Prevention approach should include:


· applying the ‘substitution’ principle, thus encouraging prevention at source (substitution of a toxic substance with a non toxic alternative)

· expanding the list and scope of substances requiring pollution prevention plans’

· establishing monitoring, enforcement and an annual audit direction for pollution prevention plans

· eliminating “release limits” for substances requiring pollution prevention plans, so that no measurable amount of the substance would be allowed under the pollution prevention plan.




4.  Assessments of Substances and Toxics Management

Besides preventing toxic substances from entering the environment, controlling these substances is the next best method for protecting human health and environmental quality.

	Issue/

Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	The current substance-by-substance approach is prohibitively time-consuming and costly.

Without enforceable environmental standards for environmental quality, CEPA will not realize its full potential to protect human health and the environment.


	Section 2 (1) (g) states “Establish nationally consistent standards of environmental quality.”
	Other countries have developed more effective ways of controlling toxic substances, e.g., the European Union’s REACH program (Registration, Evaluation and Authorization of Chemicals)

In reference to controlling  “toxic” substances, no mention is made of “standards”; much softer language is used such as “guidelines”, “environmental quality objectives”, “codes of practice”, etc.
	CEPA should shift its approach to assess and manage groups or families of substances of concern rather than take a substance-by-substance approach. CEPA should allow studies by the European Union or the United States to be included in Canada’s process to categorize toxics.

CEPA needs to articulate that standards should be developed for CEPA toxics which are grounded in legislation, published in the Canadian Gazette and legally enforceable.

	Unregulated consumer products pose a danger to children’s health and development.
	
	There is no specific language in CEPA 1999 to control toxic substances in consumer products.
	Add a provision to Part 5, Section 68 to control toxic substances in consumer products.

	Reliable research demonstrates the proven effects of exposures to environmental contaminants on vulnerable populations. 

There are no known safe thresholds for toxic substances for children and developing fetuses.


	The provision exists for defining a substance as “inherently toxic” if it “constitutes or may constitute a danger in Canada to human life or health”. 
	Commerce advocates the removal of the designation “toxic” from CEPA 1999, because of the stigma attached to substances labeled toxic.

The health of our vulnerable populations is at risk.
	Retain the designation “toxic” and recognize that inherent toxicity to human health must be a consideration for all substances on the Domestic Substances List. 

CEPA should include unique criteria in health and environmental assessments and management processes that would effectively address exposure to substances on vulnerable populations such as children, women of child-bearing age, workers and aboriginals.

	The release of greenhouse gases (GHGs) is causing climate change and many serious impacts on health
	
	Industry will lobby not to label GHG as “Toxics” because they are not directly toxic when they come out a stack
	Include GHGs as toxic under CEPA and take regulatory action to reduce emissions


5.  Virtual Elimination

The Government of Canada acknowledges the need to virtually eliminate the most persistent and bio-accumulative toxic substances and the need to control and manage pollutants and wastes if their release into the environment cannot be prevented. (CEPA Introduction).  “When the level of quantification for a substance has been specified on the [Virtual Elimination] List . . .  the Ministers shall prescribe the quantity or concentration of the substance that may be released into the environment . . . “ (Section 65 (3))

	Issue/

Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	In Section 65, “level of quantification” means the lowest concentration that can be accurately measured using sensitive but routine sampling and analytical methods.


	
	Such requirements lead to inaction or delays.
	This “level of quantification” requirement should be eliminated.


6.  Consumer Products

CEPA is supposed to ensure that substances not specifically covered under other legislation (such as the Food and Drugs Act, Pest Control Act) meet Canadian standards in the areas of human health and safety, and environmental protection.

	Issue/

Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	Consumer products do not appear to be regulated by CEPA.

For example, costume jewelry can contain significant amounts of lead.


	
	Consumer products appear to have fallen through the regulatory cracks in Canadian legislation.
	CEPA should specify the goal of having no toxins in consumer products, and link to the various Acts relating to this issue.  The Ministers of Health, Public Health and Environment should have the power to remove any substance that contains CEPA toxics.




7.    Public Right to Know / Monitoring

Making monitoring data publicly accessible recognizes the inherent right of people to know of the environmental hazards that may exist in their communities.  With this information, the public can work to resolve these problems.

	Issue/

Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	Going forward, there will be an increased capacity to track pollution levels and health outcomes.  It is essential to maintain and improve the functionality of the NPRI. 
	The National Pollutant Release Inventory (NPRI) is a valuable component of the “Right-to-know” provision of CEPA.
	The NPRI is only one monitoring mechanism; other CEPA provisions are not as accessible to the public, e.g., research and enforcement activities, other inventories.

The implementation of the NPRI has been compromised by a lack of resources, and a lack of commitment to improve the program.  Toxics monitoring has been compromised because certain toxics such as PCBs, metals such as thallium and radio-nuclides have still not been added to the NPRI.  Others have not kept up with the research by having their thresholds lowered, e.g., nickel.

The NPRI relies on information from polluters.  There is inadequate validation of this data, and only rare audits of polluters’ reports.

“State of the Environment” reporting has been compromised due to reduced resources.

Polluters can request that the government withhold data submitted to them from the public.

Small industries do not report at all.
	Improve public access to information gathered under CEPA.

Improve functionality of the NPRI through additional resources.

Expand NPRI reporting to keep pace with new knowledge.

Improve comprehensiveness and validity of information supplied by polluters.

Improve State of the Environment reporting.

Limit confidentiality provisions.

Lower limits  of emission levels to include lesser emitters.


8.  Burden of Proof: Reverse Onus

The burden of proof has been on the government or public sector to prove that a substance is harmful.  This should be reversed, so that the burden of proof is on industry to prove a substance is safe before it is allowed to enter into, or remain in commerce.

	Issue/

Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	Substances have entered into commerce without proof that they are safe, despite increasing evidence of health problems, such as allergies, asthma-related conditions and cancer, associated with exposure to certain substances.


	-
	Government has accepted the industry stance that being required to prove the safety of a substance represents an excessive burden on industry.

CEPA does not provide the means to shift the burden of proof to industry, a grave omission which should be rectified.
	Through regulation, make industry responsible for undertaking all necessary tests and studies for proving a substance is safe, especially with respect to vulnerable populations such as pregnant women and young children, and submitting the data to government for evaluation.




9. Regulatory Issues/ Harmonization / Equivalency Agreements between federal and provincial governments

	Issue/Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	Regulations are needed to reduce emissions hazardous to health

CEPA should effectively reduce human exposure to toxic substances in all regions of Canada


	CEPA can be an strong tool to control emissions through regulation

-
	Voluntary measures are not as effective as regulations. CEPA should not specify regulatory PROCESS such as Smart Regulations, and the use of Sector Sustainability Tables and Environmental Performance Agreements. These are not supported by all stakeholders and tend to favour economic interests over environmental and health interests. 

Gaps exist in protection of human health across Canada because of debate over jurisdictional authority (municipal, provincial or federal) and federal unwillingness to intrude in other jurisdictions.

CEPA Part 7 ”Controlling Pollution, Division: International Air Pollution” there is no definition of “air pollution”, no specific requirement for Minister to act, and the federal government only has power to act if other jurisdiction is unwilling to act.


	CEPA should encourage regulations over voluntary agreements. CEPA should not refer to particular regulatory processes.

In instances of jurisdictional debate to take action to reduce human exposures, ministers of Health and Environment should have the duty to take action based on the Precautionary Principal.

There should be a review of federal-provincial processes.

These parameters should be reviewed and a more effective process implemented.




9. Regulatory Issues/ Harmonization / Equivalency Agreements between federal and provincial governments

(continued)
	Issue/Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	Environmental standards in the provinces are being harmonized with the federal government’s standards through the Canadian Council of Ministers of the Environment (CCME), under the Harmonization Accord and the Sustainability Framework.  
	
	The Canada Wide Standards have no legal force, and so in that sense are not standards, but more akin to “guidelines”.  Implementation is in the hands of the individual jurisdiction, and hence, inconsistencies arise in their application from one jurisdiction to another.

Decisions of the CCME on the Canada Wide Standards are reached through consensus.  Decision-by-consensus results in an unwieldy process, delays, deadlock, jurisdictional confusion and “lowest common denominator” results.

The role of the federal government in setting national standards has been weakened.

The new Air Management Committee is the forum for provincial/federal dialogue on air-related issues; however, it is not transparent nor does it encourage public engagement.
	Mechanisms need to be put in place to ensure that equivalency provisions of CEPA protect the environment and human health in all jurisdictions of Canada, and especially among vulnerable populations such as pregnant women and young children.

Under CEPA, the Ministers of the Environment, Health and Public Health should provide strong leadership to the provinces and territories to ensure that they take action.

While the incidence of air quality-related illnesses in Canada increases, governments have agreed to Canada Wide Standards for smog precursors that they acknowledge are not protective of human health and the environment.  CEPA should provide a means to restore strong national leadership in setting national standards.

The role of the AMC needs to be examined to determine whether it contravenes the intent of the Harmonization Accord.


10. Authority Issues

	Issue/Relationship to  Health
	Strengths
	Weaknesses/Risks
	Areas for Improvement

	CEPA would be more effective if the “duty to act” processes were more integrated and clear.


	CEPA specifies that both the Minister of Environment and Minister of Health act in cases relating to human health.
	In practice the Minister of Health has not been involved to the extent he/she should be.
	CEPA needs improved clarity of the process whereby both Ministers act.

	Many instances exist in Canada where citizens are exposed to toxics but they cannot achieve remediation of the problem through municipal or provincial authorities. Seldom do these people apply to CEPA for redress.
	CEPA has a process in place for the public to bring forward issues of concern.
	Few people know that they can use CEPA in this way.

The process is slow and often ineffective.
	Increase public awareness of their right to use CEPA in contests between citizens and industrial emitters.

CEPA should have the duty to take action in cases where human exposures could cause risk to health, using a Precautionary Principal approach. 
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